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This response is on behalf of nature and animal welfare coalition Wildlife and Countryside
Link (Link).

Wildlife and Countryside Link (Link) strongly opposes the introduction of any new brownfield
exemption from Biodiversity Net Gain (BNG), in any form. We are deeply concerned that the proposals
under consultation, alongside existing and forthcoming exemptions, represent a cumulative and
structural retreat from the core purpose and intended scope of BNG. The potential exclusion of such
significant volumes of development are of particular concern given successive governments have
explicitly stated that BNG would, and should, apply to "most development" and it is on this basis that
it was intended to make a meaningful contribution to halting and reversing biodiversity decline, in line
with our statutory Environment Act targets.

Previous formal consultation responses on BNG in both 2019 and 2022 explicitly warned that broad-
based exemptions, including for brownfield or small sites, risked fundamentally undermining the
effectiveness of the policy, creating avoidance incentives, and compromising its potential contribution
to nature recovery. The exemptions now proposed, if stacked with existing provisions and extensively
evidenced noncompliance rates, risk removing over 90% of eligible development from any BNG
obligation, precisely the kind of broad exclusion that previous formal responses warned would
fundamentally compromise the function of the policy.

The social consequences of the proposed exemption package are particularly troubling, as the
categories of development proposed for exemption are overwhelmingly concentrated in the most
deprived communities in England. Evidence demonstrates that the proposed 0.2 hectare exemption
alone would remove BNG obligations from approximately 82% of planning applications in the most
deprived local authorities, compared with around 70% in the least deprived areas.! Applied nationally,
this exemption would result in the loss of biodiversity value equivalent to almost 11,000 mature trees
or 400 football pitches of wildflower meadow, with the greatest losses concentrated in communities
already experiencing the poorest access to nature.? Furthermore, the most deprived areas are 17%
more likely to have high use of the widely abused de minimis exemption than less deprived parts of
the country, with 22 of England's most deprived local authorities already ranking amongst the greatest

L https://www.wcl.org.uk/docs/green_gap_report.pdf
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users.® Together, these authorities are home to approximately 6.5 million people, including 1.25
million children.

The proposed brownfield exemption would compound these inequalities still further. The most
deprived fifth of neighbourhoods in England contain 30.4% of all brownfield housing capacity,
equivalent to approximately 430,000 potential homes, whilst the least deprived fifth contain just 8%.
In other words, almost four times more future brownfield housing development is concentrated in the
most deprived communities than in the most affluent.* More than half (53%) of land in the most
deprived 10% of neighbourhoods lies within 300 metres of a registered brownfield site, compared
with just 18% in the least deprived 10%, whilst over half of the most deprived neighbourhoods contain
at least one brownfield site within their boundary, compared with fewer than a third of the least
deprived.® As a result, the practical effect of a brownfield exemption would be to remove biodiversity
obligations precisely where future development pressure is greatest and where communities are
already least likely to benefit from high-quality natural environments.

Analysis by the University of Sheffield likewise demonstrates the socially harmful impacts of the
proposals. Examining matched brownfield and non-brownfield housing developments subject to BNG,
the study found that brownfield sites are significantly more likely to be located in deprived
communities than comparable non-brownfield developments. The median deprivation ranking of
brownfield sites was approximately 40% lower than that of matched non-brownfield developments,
whilst households around brownfield schemes had substantially poorer access to greenspace, with
only 38% of households within a 15-minute walk of greenspace compared with 47% around equivalent
non-brownfield developments. The authors warned that a brownfield exemption could have
significant social justice implications, concluding that exempting brownfield development from BNG
would disproportionately remove green infrastructure and nature-enhancement opportunities from
some of England's most disadvantaged neighbourhoods, further widening existing environmental
inequalities.®

Taken together, the brownfield, 0.2 hectare and de minimis exemptions would create a profoundly
unequal distribution of nature recovery obligations. Rather than ensuring all communities benefit
from the environmental improvements promised by BNG, the exemptions would systematically
concentrate biodiversity losses and lost environmental enhancement potential in the most deprived
parts of England. This risks embedding environmental inequality into the planning system itself and
creating a two-tier approach to nature recovery, where those communities with the greatest need for
investment in green infrastructure receive the least, and deprived urban areas in particular lose the
vital potential of BNG to support their nature Local Recovery Strategies.

3 https://www.wcl.org.uk/docs/green gap report.pdf
4 https://www.wcl.org.uk/docs/green gap report.pdf
5 https://www.wcl.org.uk/docs/green_gap report.pdf
6 Could the brownfield exemption to BNG have social justice implications? Kiera Chapman
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We are also concerned that the proposed definition of exempt brownfield sites risks encompassing
land that, while previously developed, nevertheless supports significant and sometimes locally unique
ecological value. Such sites may not meet the technical criteria for Open Mosaic Habitat, but can still
provide important habitat features in landscapes where nature is otherwise scarce, including boggy
ground, standing water, scrub, or long grass. In heavily urbanised or ecologically depleted areas, even
small patches of semi-natural habitat can make a meaningful contribution to local biodiversity and
ecological connectivity. Removing these habitats without the application of BNG would therefore have
both ecological and social consequences. Applying BNG in these circumstances ensures that the
biodiversity value lost is properly recognised and that the impacts are addressed through appropriate
compensation or enhancement. These sites can also deliver wider public benefits beyond direct
access, supporting everyday experiences of nature and sustaining species such as bats and birds that
rely on surrounding feeding and hunting grounds, and are a vital component meeting the objective of
Urban Local Nature Recovery Strategy.

More broadly, the cumulative impact of layering further exemptions onto a system already
experiencing widespread non-compliance is likely to be highly damaging. Research commissioned by
Link and the Lifescape Project, conducted by eftec, has demonstrated that over 86% of planning
applications in BNG's first year claimed an exemption, with 56% citing de minimis, including,
implausibly, around 40% of sites over 0.5 hectares.” The evidence is clear that exemptions lacking
robust, built-in evidence requirements are systematically misused. Introducing further exemptions
risks rewarding and institutionalising that non-compliance, disadvantaging developers who have
invested in the policy in good faith, and signals to the market that avoidance of BNG requirements is
an acceptable and legitimate strategy.

For BNG to remain viable as a policy, designed to ensure most development contributes to nature's
recovery, no further exemptions should be introduced, and the widely misused de minimis exemption
must be closed. As a very minimum, any exemption that remains in operation must be conditional on
robust evidence, demonstrating that its use is genuinely justified. This should include submission of a
completed statutory Biodiversity Metric or Small Sites Metric, and a supporting habitat plan, at the
point of application. Anything less risks repeating, at greater scale, the structural compliance failures
that have already severely undermined BNG's first year of operation.

1. Would you like your response to be confidential?
L Yes LINo
If you answered Yes to this question, please give your reason(s).

2. What is your name?

Philip Box

7 https://private-url--lifescape.netlify.app/uploads/BNG%20Market%20Report,%20eftec,%20260625.pdf
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3. What is your email address?

Philip@wcl.org.uk

4. Are you responding as part of an organisation?

Yes

5. If you are responding as part of an organisation, what is the name of the organisation? Please
also provide a short description of the organisation

Wildlife and Countryside Link - is the largest nature coalition in England, bringing together over 90
organisations to use their joint voice for the protection of the natural world and animals.

6. Do you support the proposed regulatory definition of residential brownfield development?
Options: Yes / No / | don’t know / I’'m not sure

Free text (optional): If you do not support the proposed definition, what specific changes would you
make and why?

No.

We do not support the proposed definition of residential brownfield development. The definition as
drafted is too broad and risks exempting a wider range of ecologically valuable sites than is justified
or intended. It also creates a new exemption route that, without robust evidence requirements
embedded in the definition itself, risks being susceptible to the kind of systematic misuse already
documented under the existing de minimis exemption.

Our primary concern is that basing a definition based on the presence of a permanent building or
structure from 1948 onwards, with a 75% previously developed land (PDL) threshold, fails to consider
the ecological condition/value of land upfront. A site may have had extensive built development
historically, whilst now supporting substantial semi-natural habitat of significant ecological value,
including Open Mosaic Habitat, scrub, pioneer vegetation, urban trees, or priority watercourses. The
proposed >75% PDL definition risks exempting sites of meaningful biodiversity value without relevant
ecological evidence, treating such sites as “brownfield” for exemption purposes, regardless of their
current ecological character. This directly undermines the purpose of BNG, which is designed to
respond to a site's actual biodiversity baseline, rather than its development or land use history. The
Government's own evidence in this consultation acknowledges that the biodiversity value of some
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brownfield sites is comparable to that of equivalent greenfield development.® It is therefore
inconsistent to justify eligibility for a BNG exemption in terms that do not wholly consider, potentially
significant, ecological value.

Paragraph 3 of Schedule 7A to the Town and Country Planning Act 1990 defines biodiversity value by
reference to the biodiversity metric.’ It follows that whether a site qualifies for a BNG exemption, any
guestion about biodiversity value should be determined using that same framework.

We are also concerned about the ecological implications of replacing the more nuanced NPPF
definition of previously developed land with a blunt percentage test. The NPPF definition explicitly
excludes land in built-up areas such as residential gardens, parks, recreation grounds and allotments,
categories of urban land that can support considerable biodiversity value. As we set out in our
response to the 2025/26 NPPF consultation,® we are concerned about any direction of travel that
reduces robust environmental consideration and screening within the planning system in the name of
administrative simplicity. The consultation’s use of an analogy with the Building Safety Levy (BSL) is
not appropriate in this context. Such a levy relief can use rough land-category rules because it is not
regulating, or focussed on, ecological value. Consideration of a significant potential BNG exemption
must judge, based on sufficient evidence, whether the net biodiversity value in question is low enough
to justify disapplying a legal biodiversity duty, and potentially generate a net-loss. Given the scale of
the risk evident in the scope and scale of the proposals, a non-ecological proxy is inappropriate.

Brownfield invertebrate value is frequently not apparent from land history or site appearance alone
and can be under-represented even within standard habitat-based assessment. Small and heavily
developed brownfield sites can support high-value habitats and species, including sites well below
0.2ha. Examples such as Beetle Bump (0.1ha), Creekside Discovery Centre (0.26ha) and Wrabness
Siding (0.2ha), demonstrate that ecologically important habitat can exist within sites that would
comfortably meet a 275% PDL threshold.! Removing the requirement for any ecological assessment
through a PDL-based exemption therefore creates a clear risk of false low-value classification and
unrecorded biodiversity loss. The proposed definition would therefore risk allowing sites with
significant, genuine biodiversity value to bypass the BNG system entirely, leading to significant net
biodiversity losses, particularly in urban areas.

We are also concerned that the proposal risks increasing, rather than reducing, planning disputes.
Questions such as what constitutes a “structure”, how to evidence historic presence post-1948, and
how to delineate the application boundary relative to historic footprints, will potentially introduce
new areas of interpretation. We would also urge that any revised definition retains the wording from

8 https://consult.defra.gov.uk/defra-biodiversity-net-gain/biodiversity-net-gain-considering-a-targeted-

exemp/supporting documents/biodiversity-net-gain-considering-a-targeted-exemption-for-residential-brownfield-developmentpdf-1

9 https://www.legislation.gov.uk/ukpga/1990/8/schedule/7A

10 https://wcl.org.uk/docs/NPPF_WC Link response final.pdf

Uhttps://www.researchgate.net/publication/282123476 The Beetle Bump innovative urban habitat creation for rare insects Essex
Naturalist 29 New_Series ; https://www.creeksidecentre.org.uk/wildlife/ ;
https://legacy.tendringdc.gov.uk/sites/default/files/documents/planning/planning%20policy/LocalWildlifeSiteReview.pdf

5


https://consult.defra.gov.uk/defra-biodiversity-net-gain/biodiversity-net-gain-considering-a-targeted-exemp/supporting_documents/biodiversity-net-gain-considering-a-targeted-exemption-for-residential-brownfield-developmentpdf-1
https://consult.defra.gov.uk/defra-biodiversity-net-gain/biodiversity-net-gain-considering-a-targeted-exemp/supporting_documents/biodiversity-net-gain-considering-a-targeted-exemption-for-residential-brownfield-developmentpdf-1
https://www.legislation.gov.uk/ukpga/1990/8/schedule/7A
https://wcl.org.uk/docs/NPPF_WC_Link_response_final.pdf
https://www.researchgate.net/publication/282123476_The_Beetle_Bump_innovative_urban_habitat_creation_for_rare_insects_Essex_Naturalist_29_New_Series
https://www.researchgate.net/publication/282123476_The_Beetle_Bump_innovative_urban_habitat_creation_for_rare_insects_Essex_Naturalist_29_New_Series
https://www.creeksidecentre.org.uk/wildlife/
https://legacy.tendringdc.gov.uk/sites/default/files/documents/planning/planning%20policy/LocalWildlifeSiteReview.pdf

PR FNL

Wildlife and

Countryside

the National Planning Policy Framework (NPPF) definition of previously developed land which excludes
land where the remains of the permanent structure or fixed surface structure have blended into the
landscape, as this provides an important safeguard against the inappropriate inclusion of sites that
have long since reverted to a natural state. These issues are not materially simpler than current
discussions around habitat extent and ecological value, and they are less directly linked to the
statutory purpose of BNG.

If any targeted exemption is to be taken forward, which we strongly oppose, our view is that eligibility
should be determined by the biodiversity metric itself. Specifically, any exemptions above, or in
addition should be conditional on the applicant providing a completed Biodiversity Metric and
supporting habitat plan submitted at the application stage demonstrating that the ecological impact
is genuinely minimal. Significant BNG exemptions should be based on falling below thresholds set
within the BNG metric itself, rather than on land-use history or proxy indicators.

We also challenge the administrative case for introducing new exemptions or indicators.
Proportionate tools already exist: the statutory Biodiversity Metric and, specifically for small
developments, the free and simplified Small Sites Metric (SSM), designed for sites up to 1ha and use
by non-experts, therefore covering the full range of sites any expanded exemption would apply to.
Requiring an SSM and habitat plan as a condition of exemption would provide a clear, objective and
standardised basis for assessing biodiversity value, replacing subjective interpretations of land history
with a consistent national approach.

This would formalise the direction local practice has already taken. Many LPAs, including Isle of Wight,
Horsham, Babergh and Mid Suffolk, use explicit biodiversity unit thresholds (typically 0.5 BUs) to
assess significance, while others, such as North Herts, use habitat distinctiveness for associated
section 106 related triggers, irrespective of land category.!? Indeed even where specifical numerical
thresholds are absent, LPAs rely on an ecological judgment informed by the statutory metric’s
components, rather than size or land-use history proxies.

A metric-based threshold would therefore align national policy with established local practice,
whereas a size-based brownfield exemption risks exempting sites that LPAs would consider
ecologically significant, creating inconsistency, confusion and undermining locally developed
approaches. Indeed, there is no credible justification for exempting sites from BNG without requiring
completion of the tool purpose-built for this purpose, as to claim an exemption legitimately from
policy designed to enhance biodiversity and mitigate harm, should require relevant evidence. On
genuinely low-value sites, the SSM offers a quick assessment and would provide legitimate evidence
that biodiversity values are negligible, which would make a blanket exemption unnecessary. On
higher-value brownfield sites supporting scrub, urban trees or Open Mosaic Habitat, exemption based

12 https://www.iow.gov.uk/article/1513/Biodiversity-Net-Gain? ; https://www.horsham.gov.uk/planning/planning-
applications/biodiversity-net-gain https://www.babergh.gov.uk/documents/d/babergh/final-bmsdc-bng-guidance-note-pdf ;
https://www.north-herts.gov.uk/biodiversity-planning-advice
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solely on land history risks permanent ecological loss. The administrative saving from avoiding an SSM
is minimal, while the risk of wrongly exempting ecologically valuable land is substantial and
irreversible.

In addition, we are concerned the proposed brownfield definition will create a new route for claiming
exemptions that mirrors the structural weaknesses already evident under the existing de minimis
exemption. Analysis commissioned by Wildlife and Countryside Link and the Lifescape Project found

”13,is now claimed

the de minimis exemption, originally intended for “street furniture and minor works
in 56% of all planning applications and around 40% of developments over 0.5ha, resulting in an
estimated cost of around £106 million year in avoided compensation obligations.!* The scale and
overwhelming evidence of this issue demonstrates the risks of exemptions lacking built-in evidence
requirements. In any outcome, to ensure BNG remains sustainable, the de minimis loophole must be

closed.

The proposed brownfield exemption risks sharing the weaknesses exposed by de minimis. It relies on
applicants self-certifying compliance with the 75% PDL threshold, without systematic verification or a
mandatory metric calculation. In practice, this creates a readily misused route out of BNG obligations,
at a time when LPAs consistently report insufficient ecological capacity to scrutinise claims. The
consequences of over-claiming fall disproportionately on the BNG market and nature recovery
infrastructure rather than on developers benefiting from exemption.

The cumulative impact of expanding exemptions risks being substantial. Defra’s own estimates
suggest around 50% of development could be exempt under the proposed 0.2ha threshold, with the
brownfield exemption removing a further c. >13%. Combined with existing exemptions and continued
de minimis misuse, analysis suggests fewer than 6,000 applications annually, from roughly 100,000
originally in scope, may remain subject to BNG: a reduction eftec research indicates would exceed
90% from the policy’s intended baseline. ** This directly contradicts the original purpose of BNG, which
successive governments, consultation responses and impact assessments repeatedly stated should
apply to “most development” and “most planning applications” . Previous Government assessments

13 https://consult.defra.gov.uk/defra-net-gain-consultation-team/consultation-on-biodiversity-net-gain-
regulations/supporting_documents/Consultation%200n%20Biodiversity%20Net%20Gain%20Regulations%20and%20Implementation_Janu
ary2022.pdf

14 https://lifescapeproject.org/bng-exemption-report/

15 Privately commissioned research available on request

16 https://assets.publishing.service.gov.uk/media/5da5d695ed915d17b4f13f63/net-gain-ia.pdf p.6, 25, 64 ;
https://assets.publishing.service.gov.uk/media/5d36cf4340f0b604db9e7ccO/net-gain-consult-sum-resp.pdf p.4
https://consult.defra.gov.uk/defra-net-gain-consultation-team/consultation-on-biodiversity-net-gain-

regulations/supporting documents/Consultation%200n%20Biodiversity%20Net%20Gain%20Regulations%20and%20Implementation Janu
ary2022.pdf p. 19

30-Sep-24 Mary Creagh (answering for DEFRA) Commons — Written Answer (UIN 2864) “Biodiversity net gain requires most planning
applications to deliver a 10% increase in biodiversity...” https://questions-statements.parliament.uk/written-questions/detail/2024-08
30/2864/ 14-Oct-24 Mary Creagh (answering for DEFRA) Commons — Written Answer (UIN 5924) “Additionally, biodiversity net gain, which
requires most planning applications to deliver a 10% increase...” https://questions-statements.parliament.uk/written-
questions/detail/2024-10 04/5924 06-Nov-24 Baroness Hayman of Ullock (DEFRA minister) Lords — Oral Answer “It is almost nine months
since biodiversity net gain became mandatory for most developments.” https://hansard.parliament.uk/lords/2024-11-
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and formal consultation responses explicitly warned that broad exemptions, including for small sites
or brownfield, would risk fundamentally undermining BNG’s effectiveness, create avoidance
incentives and compromise its contributions to nature recovery.!’ Expanding exemptions does not
address the issue of systematic non-compliance, it risks institutionalising it by rewarding avoidance
with new formal routes, disadvantaging compliant developers and normalising circumvention of BNG
obligations. Cumulative exemption stacking risks severely damaging confidence across the market and
represents a direct threat to the long-term viability of the private habitat delivery sector built on the
integrity of the policy. Stable demand is essential for habitat banks and land managers investing in
nature recovery. Layering significant exemptions risks removing the scale and predictability needed
to sustain those businesses and the wider nature recovery infrastructure emerging around BNG.*

We are especially concerned regarding the potential impacts of these exemptions on already deprived
communities. Analysis undertaken for Wildlife and Countryside Link found that the evidence clearly
demonstrates that the categories of development being removed from BNG obligations are
disproportionately concentrated in England's most deprived communities. The 0.2ha exemption alone
would remove BNG obligations from approximately 82% of planning applications in the most deprived
local authorities, compared with around 70% in the least deprived.'® Likewise, the most deprived fifth
of neighbourhoods contain over 30% of England's entire brownfield housing capacity, equivalent to
approximately 430,000 potential homes, whilst the least deprived fifth contain just 8%.%° More than
half (53%) of land in the most deprived decile of neighbourhoods lies within 300 metres of a registered
brownfield site, compared with only 18% in the least deprived decile.?

The practical effect will be that the proposed brownfield exemption risks directly removing
biodiversity obligations, greening and enhancement opportunities from the most deprived
communities. Analysis by the University of Sheffield likewise found that brownfield developments are
significantly more likely to be located in deprived communities than comparable non-brownfield
developments, with the median deprivation ranking of brownfield sites approximately 40% lower than
matched non-brownfield developments. The same study found substantially poorer access to
greenspace around brownfield developments, with only 38% of households living within a 15-minute
walk of greenspace, compared with 47% around equivalent non-brownfield sites, leading the
conclusion that a brownfield exemption could have significant social justice implications.?

06/debates/1CE65E65-1AF0-4151-B503 8D7FA28852A9/BiodiversityNetGain 14-Jul-25 Matthew Pennycook (answering for
MHCLG/DLUHC) Commons — Written Answer (UIN 65507) “Under the new statutory framework... every grant of planning permission
(subject to some exemptions) ... must deliver at least a 10% increase...” https://questions statements.parliament.uk/written-
questions/detail/2025-07-07/65507/

17 https://assets.publishing.service.gov.uk/media/5da5d695ed915d17b4f13f63/net-gain-ia.pdf p.6, 25, 64 ;
https://assets.publishing.service.gov.uk/media/5d36cf4340f0b604db9e7ccO/net-gain-consult-sum-resp.pdf p.4
https://consult.defra.gov.uk/defra-net-gain-consultation-team/consultation-on-biodiversity-net-gain-

regulations/supporting documents/Consultation%200n%20Biodiversity%20Net%20Gain%20Regulations%20and%20Implementation Janu
ary2022.pdf p. 19

18 https://www.wildlifetrusts.org/sites/default/files/2025-08/Well-functioning%20BNG%20Final%20report%20eftec%20050825.pdf
19 https://www.wcl.org.uk/docs/green gap report.pdf

20 https://www.wcl.org.uk/docs/green gap report.pdf

21 https://www.wcl.org.uk/docs/green gap report.pdf

22 Could the brownfield exemption to BNG have social justice implications? Kiera Chapman
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These potential impacts are magnified when considered alongside the continued misuse of the de
minimis exemption. The most deprived parts of England are already 17% more likely have high use of
the minimis exemption claims than less deprived areas, whilst 22 of England's most deprived
authorities rank amongst the highest areas of use of the exemption.?® Those authorities are home to
approximately 6.5 million people, including 1.25 million children.?* Combined with evidence that
residents of the most deprived communities are almost three times more likely to experience very
limited biodiversity access than those in the most affluent areas, the cumulative effect of stacking
brownfield, 0.2ha and de minimis exemptions risks being the systematic withdrawal of potential
nature recovery obligations from the very places that need them most. Rather than helping to address
environmental inequality, the exemptions risk embedding it within the planning system itself, creating
a two-tier model of nature recovery in which deprived urban communities receive fewer biodiversity
enhancements, fewer green infrastructure improvements and fewer of the associated health and
wellbeing benefits than their more affluent counterparts.

For these reasons, we strongly oppose the creation of any expanded brownfield or the continuation
of the misused de minimis exemption. Such an approach risks permanently excluding ecologically
valuable sites from the BNG regime, locking in an artificially suppressed market, encouraging non-
compliance through legitimised route, undermining confidence in the system and weakening its
contribution to our statutory nature recovery goals. If the Government nonetheless decides to
proceed with any targeted exemption above the existing 0.2ha threshold, it should do so only within
the existing statutory BNG framework and with the removal of existing loopholes to help mitigate,
rather than amplify, any impact on the BNG market. Any exemption claim should be conditional on
submission of a completed Biodiversity Metric and supporting habitat plan at application stage, with
the Small Sites Metric used as the proportionate route where applicable. This would avoid duplication
or the creation of parallel assessment systems, while ensuring that exemptions are based on robust
ecological evidence, rather than broad proxy assumptions about land history.

7. Do you agree that the proportion of the land within the planning application boundary should be
275% Previously Developed Land (PDL) to qualify?
Options: Yes / No / | don’t know / I’'m not sure

If no, which % PDL do you support? 270% PDL/ 280% PDL / Other PDL% (please specify)

Free text: Please provide the rationale and any evidence supporting your response (for example
case studies, data, or experience).

No

23 https://www.wcl.org.uk/docs/green gap report.pdf
24 https://www.wcl.org.uk/docs/green gap report.pdf
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We fundamentally object to the use of PDL percentage as the basis for exemption at all. No PDL
threshold is an adequate or ecologically meaningful safeguard, and we do not support any of the
percentage options offered.

Defra's own impact analysis demonstrates that moving between the threshold options makes only
marginal difference to the number of dwellings exempted, a maximum of three percentage points
across scenarios, while the ecological and market consequences remain material at all levels.? This
confirms that the choice of this percentage measure is not compatible with, or addressing, the core
concerns of the policy.

A PDL percentage does not measure biodiversity value, the proportion of land classified as previously
developed is not the same thing or appropriate. Likewise, brownfield status alone does not reliably
predict low ecological value. Brownfield sites, including small habitat patches within or adjacent to
previously developed land, can hold significant biodiversity interest, including open mosaic habitats
which support some of England's most vulnerable species. A site could readily meet a 75% PDL
threshold, and still contain habitat of genuine ecological importance within the remaining land or
within the developed areas themselves. Furthermore, adopting a PDL-based test risks generating
additional debates, delays and burdens regarding built and / or historic land status, i.e. what counts
as fixed surface infrastructure, curtilage, or blended remains, instead of a (more appropriate) focus
on ecological evidence. That risks additional complexity and requirements, rather than a
simplification.

The statutory framework already provides the basis for a more relevant and appropriate test.
Paragraph 3 of Schedule 7A to the Town and Country Planning Act 1990 defines biodiversity value with
reference to the biodiversity metric.?® If the Government wishes to exempt development, and justify
an exemption, on the basis that biodiversity value is sufficiently low, this decision should be made
using the established, appropriate framework for doing so, not an ecologically-blind proxy derived
from historic land classification.

A proportionate tool for doing so already exists through the Small Sites Metric (SSM), which is
specifically designed for simplified assessment on small sites and already covers sites up to 1 hectare.
Where an applicant wishes to claim an exemption, they should be required to demonstrate low
biodiversity value using the SSM, supported by a habitat plan submitted at the application stage. This
approach would be aligned with standardised practice, directly policy-relevant, and more
straightforward to validate than competing assertions about PDL percentage and historical land use.

25 https://consult.defra.gov.uk/defra-biodiversity-net-gain/biodiversity-net-gain-considering-a-targeted-
exemp/supporting_documents/biodiversity-net-gain-considering-a-targeted-exemption-for-residential-brownfield-developmentpdf-1
26 https://www.legislation.gov.uk/ukpga/1990/8/schedule/7A
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Any exemption must be conditional on the applicant demonstrating low biodiversity value through
the metric framework, with the SSM used as the appropriate proportionate route for eligible sites.
This is the ecologically sound basis for exemption.

8. To what extent do you agree that the proposed regulatory definition aligns with current
interpretations of ‘Previously Developed Land’ under the NPPF glossary for planning decisions? o
Options: Strongly agree / Agree / Neither agree nor disagree / Disagree / Strongly disagree / | do
not have experience with the current interpretation of PDL / | don’t know / I’'m not sure o

Free text (optional): If you disagree or strongly disagree, please identify the circumstances where
you consider divergence between the definitions would occur. Information on the frequency of
these circumstances and the impact of using the proposed regulatory definition for a BNG
exemption would be welcome.

Disagree.

Our concern is not primarily that the proposed regulatory definition diverges from the NPPF glossary
definition of Previously Developed Land. Rather, it is that using any PDL definition as an automatic
route to an exemption from BNG risks creating a fundamental divergence from how PDL operates
within the planning system under the NPPF. Under the NPPF, PDL is a contextual planning descriptor
considered alongside environmental constraints and site-specific circumstances. Under the proposed
regime, however, PDL status would become a direct legal route out of the statutory BNG framework,
irrespective of the site’s actual ecological value as measured by the biodiversity metric.

This is a significant and consequential divergence in practice. Biodiversity value on brownfield land is
not reliably predicted by PDL status itself. Numerous small and previously industrial sites support
important habitats and species, including designated Local Wildlife Sites, Sites of Importance for
Nature Conservation, Habitats of Principal Importance, and Open Mosaic Habitat on Previously
Developed Land. We have raised concerns through previous consultations that blanket or presumptive
approaches to brownfield development risk sites of high environmental value being lost?’, and reduces
the ability of decision-makers to properly weigh biodiversity and wider environmental considerations
in the planning balance.

Some brownfield sites support nationally scarce and threatened species, provide important urban
green and blue space for local communities, supporting rare and threatened invertebrate assemblages
found nowhere else, and may represent the only permeable or semi-natural land within heavily
developed urban areas, risking conflict with, and progress towards, the objectives for urban nature
recovery in the Local Nature Recovery Strategies for urban areas. Brownfield sites are becoming

27 https://wcl.org.uk/docs/Link response to Brownfield Passports working paper Dec 2024.pdf
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increasingly important for many invertebrate species. Rare and threatened species are found on
brownfield sites, including the Shrill Carder Bee, the critically endangered Distinguished Jumping
Spider, and the Horrid Ground-weaver Spider, which is endemic to parts of the UK, all listed under
section 41 of the NERC Act. Natural England research has indicated that at least 12-15% of nationally
rare and scarce invertebrate species can be found on UK brownfields (and this figure is likely to be an
underestimate).?® Blanket Presumptions in favour of, or light touch ecological assessments to,
development on brownfield sites risk removing the opportunity for proper ecological scrutiny and
case-by-case assessment. Concerns that such exemptions could facilitate net-loss apply even more
strongly if a PDL designation would operate as a complete exemption from BNG obligations.

The statutory BNG framework is built around the principle that biodiversity value is determined
through the biodiversity metric, not through land-use categories. Paragraph 3 of Schedule 7A to the
Town and Country Planning Act 1990 defines biodiversity value by reference to the metric.?®
Introducing a broad PDL exemption therefore risks creating an inconsistent framework in which
biodiversity value is assessed one way for the substantive gain requirement, but ignored entirely for
exemption eligibility.

We are also deeply concerned about the scale and distribution of impact from such a potential
exemption. A substantial proportion of residential development occurs on Previously Developed Land,
approximately 54% of new homes in recent years®, meaning this exemption would apply frequently
rather than exceptionally, and remove a very significant volume of development from the scope of
BNG and fundamentally undermining the policy's intended application to “most development”. The
social consequences risk being particularly acute for deprived urban communities, where brownfield
residential development is disproportionately concentrated, access to green space is already severely
limited, and the health and wellbeing benefits of urban greening are most needed. Analysis
commissioned by Wildlife and Countryside Link has found that the most deprived fifth of
neighbourhoods in England contain 30.4% of the country's entire brownfield housing capacity,
equivalent to approximately 430,000 potential homes, whilst the least deprived fifth contain just 8%,
meaning almost four times more future brownfield development is concentrated in the most deprived
communities than in the most affluent. More than half (53%) of land in the most deprived 10% of
neighbourhoods lies within 300 metres of a registered brownfield site, compared with only 18% in the
least deprived 10%, whilst over half of the most deprived neighbourhoods contain at least one
brownfield site within their boundary.3! Research from the University of Sheffield reached similar
conclusions, finding that brownfield housing developments are significantly more likely to be located
in deprived communities than comparable non-brownfield developments, with the median
deprivation ranking of brownfield sites approximately 40% lower than matched non-brownfield

28 https://publications.naturalengland.org.uk/publication/127046

23 https://www.legislation.gov.uk/ukpga/1990/8/schedule/7A
30https://assets.publishing.service.gov.uk/media/65324bd80b53920013a92a8¢e/Fact _sheet 7. New homes and different land types.pd
f

31 https://www.wcl.org.uk/docs/green gap report.pdf
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sites.3 The study also found that households around brownfield developments experience poorer
access to greenspace, with only 38% of households within a 15-minute walk of greenspace compared
with 47% around equivalent non-brownfield developments, leading to the conclusion that a
brownfield exemption could have significant social justice implications.

The risks become even more pronounced when a brownfield exemption is considered alongside the
cumulative impact of existing and proposed exemptions. Research has shown that the proposed 0.2ha
exemption would remove BNG obligations from approximately 82% of planning applications in the
most deprived local authorities, compared with around 70% in the least deprived areas.?* At the same
time, the most deprived parts of England are already 17% more likely have high use of the de minimis
exemption claims than less deprived areas, with 22 of England's most deprived authorities ranking
amongst the heaviest users of the exemption and collectively home to around 6.5 million people,
including 1.25 million children.®®* When combined with evidence that 7.4 million people already live in
neighbourhoods with no immediate access to biodiversity and that residents of the most deprived
communities are nearly three times more likely to experience very limited biodiversity access than
those in the most affluent areas, the cumulative effect of exemption stacking risks nature recovery
obligations being systematically removed from the very communities that stand to benefit most from
them. Rather than helping to reduce environmental inequality, the combined effect of the brownfield,
0.2ha and de minimis exemptions risks embedding and widening it, creating a two-tier approach to
nature recovery in which deprived urban communities receive fewer biodiversity enhancements, less
green infrastructure and fewer of the associated health and wellbeing benefits.

Exempting this category of development will lead to disproportionate loss of nature recovery
opportunity in the places least able to absorb it, directly undermining the ability of urban local
planning authorities to deliver the ambitions set out in their Local Nature Recovery Strategies, which
frequently utilise BNG from brownfield to support their objective of habitat creation and ecological
connectivity. The Government's own 2019 and 2022 consultation responses warned explicitly that
broad exemptions would either prevent net gain from being achieved across the system or require
other development types to compensate, and committed in terms that such exemptions would not
be introduced because they would undermine the effectiveness of the policy in achieving biodiversity
outcomes.? Proceeding with an exemption of this scope would breach those assurances, destabilise
the emerging BNG market by removing the sustained transaction volumes on which its viability
depends, an, when stacked together with the other exemptions as planned, risk materially
compromising England's ability to meet its statutory nature recovery targets under the Environment

32 Could the brownfield exemption to BNG have social justice implications? Kiera Chapman

33 Could the brownfield exemption to BNG have social justice implications? Kiera Chapman

34 https://www.wcl.org.uk/docs/green gap report.pdf

35 https://www.wcl.org.uk/docs/green gap report.pdf

36 https://assets.publishing.service.gov.uk/media/5da5d695ed915d17b4f13f63/net-gain-ia.pdf p.6, 25, 64 ;
https://assets.publishing.service.gov.uk/media/5d36cf4340f0b604db9e7ccO/net-gain-consult-sum-resp.pdf p.4
https://consult.defra.gov.uk/defra-net-gain-consultation-team/consultation-on-biodiversity-net-gain-

regulations/supporting documents/Consultation%200n%20Biodiversity%20Net%20Gain%20Regulations%20and%20Implementation Janu
ary2022.pdf p. 19
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Act 2021, including the legally binding targets to halt and reverse species abundance decline by 2030
and 2042 respectively.

Whilst we strongly oppose the exemption, if taken forwards, any PDL-related exemption claim should
as a minimum require submission of a completed Small Sites Metric (or full metric where appropriate)
and a supporting habitat plan at application stage. The Small Sites Metric is already designed to
provide a proportionate and simplified route for assessing sites up to 1 hectare. This would ensure
exemption decisions are based on actual ecological value rather than broad land-use categorisation
alone. Additionally, to sustain the future of the BNG system at a viable level, the de minimis exemption
must be closed.

9. Overall, do you consider the proposed definition and evidential requirements to be proportionate
and workable for applicants and local planning authorities? o Options: Strongly agree / Agree /
Neither agree nor disagree / Disagree / Strongly disagree / | don’t know / I’'m not sure o Free text
(optional): If you disagree or strongly disagree, please state why it would not be proportionate and
workable from either an applicant or local planning authority perspective. Information on the likely
costs incurred or time taken by either would be welcome.

Strongly disagree

We strongly disagree that the proposed definition and evidential requirements would be
proportionate and workable. The proposed requirements will add a new burden on applicants without
producing the evidence that would accurately resolve whether an exemption is justified in line with
the central purpose of the policy. They are disproportionate in the sense that applicants are asked to
assemble additional evidence that does not actively answer the relevant determination for a
substantial exemption to a policy based on biodiversity recovery and which is designed to help meet
our legal nature recovery targets.

The statutory framework is clear, Paragraph 3 of Schedule 7A to the Town and Country Planning Act
1990 defines biodiversity value by reference to the biodiversity metric.3” Any exemption seeking to
minimise biodiversity loss, consistent with our statutory Environment Act targets, must ensure the
site's biodiversity value, calculated under the metric, is sufficiently low to warrant an exemption. A
Previously Developed Land classification and the associated evidential package, site history,
photographs, planning records, and in borderline cases legal analysis of NPPF carve-outs for
agricultural buildings or structures blended into the landscape etc, does not address this. It answers a
different, land-use based question. As such, this definition, and its irrelevance, generate a
disproportionate evidential requirement.

37 https://www.legislation.gov.uk/ukpga/1990/8/schedule/7A
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Likewise in practice assembling a PDL-based classification evidence package for even a modest
brownfield site to meet this definition would realistically add both time and financial cost, depending
on the complexity. Local Planning Authorities, correctly applying their duty to protect biodiversity, are
likely to scrutinise that evidence, request further information in ambiguous cases, or decline to accept
PDL status at validation. This risks delay while further material is assembled and re-reviewed, and
likewise duplication where PDL evidence must, rightly, be supplemented by ecological information, as
LPAs should reasonably wish to understand what is actually on the site, and disputes at validation
stage, which existing data already identifies as a significant source of planning delay.

A completed Small Sites Metric would be cheaper, faster, and more definitive. The SSM is specifically
designed for rapid, simplified assessment and is already operational for sites up to 1 hectare, covering
the most reasoable, smaller, size thresholds to which the PDL-based exemption could apply. In routine
use, an SSM on a small brownfield site can be completed by a competent person as part of standard
pre-application work in a reasonable time. If the metric returns a low biodiversity value, the case for
exemption is established on the same evidential footing as the gain obligation, from which the
applicant seeks relief. The LPA would therefore have no basis to reopen the question. Validation would
be clean and disputes minimised.

We also note that the Government has not yet evidenced the administrative case for the exemption
in the terms needed to assess proportionality. Its own analysis acknowledges that certain
administrative costs, including metric preparation, are excluded from the savings estimates, and that
a fuller assessment of savings for developers and LPAs is still to come. The consultation therefore asks
respondents to weigh evidenced ecological losses against unquantified administrative and housing
benefits. That is not a basis on which proportionality can be assessed with confidence.

For the regime to be proportionate and workable, the evidential requirements should require
applicants claiming a brownfield or de minimis exemption submit at application stage a completed
biodiversity metric or SSM, and a supporting habitat plan. This would reduce aggregate applicant cost
by eliminating the secondary round of PDL evidence, reduce validation disputes, and place the
exemption on the same statutory footing as fulfilling the obligation itself.

10. What impact do you think the introduction of a mandatory BNG requirement has had on
brownfield residential schemes of less than 2.5 hectares?

Options: No impact / Negative impact / Positive impact / Mixed impact / | don’t know / I’'m not
sure o Please specify specific impacts (drop down)

Free text (optional): Please provide evidence if possible.
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No additional time delays or costs Scheme already exempt (for example schemes under the de
minimis threshold)

e Increased development costs (for example due to cost of habitat delivery or additional
surveys)

e Increased project timelines or delays

e Reduced development viability

e Lack of availability of ecologists

o Administrative or evidence burden

e Increased onsite habitat provision / provision of green infrastructure

o Increased benefits to local communities

e Increased sale value Other impact (please specify)

Positive Impact

The evidence does not support the framing implicit in the consultation that mandatory BNG has
functioned primarily as a meaningful ‘constraint’ on brownfield residential development below 2.5
hectares. Where the requirement has added cost or administrative effort to schemes of this type, it
has largely done so by surfacing genuine ecological value that prior-use assumptions had obscured.
This is the regime fulfilling its purpose to help meet our statutory nature recovery goals.

It is important to recognise that a substantial share of the smallest brownfield residential schemes are
already effectively outside the mandatory BNG requirement. Sites of less than 0.2 hectares have the
new area-based exemption. Likewise, where the impact is negligible, such as on hard standing or
sealed surfaces, such development is effectively exempt through having to deliver no BNG uplift.3® The
guestion raised by this consultation concerns the residual number of sites between 0.2 and 2.5
hectares, not the smallest or most straightforwardly low-impact developments. Conflating that
smaller cohort with a brownfield residential development in general materially overstates the
effective reach of the obligation.

For the development that remains in scope, the evidence does not support the characterisation of
BNG as an exorbitant, systemic or disproportionate burden. The Government's own evidence annex
estimates the BNG compliance cost per dwelling at a central figure of £918, with a range of £392 to
£1,559.%° Analysis of over 12,000 uses of digital BNG compliance tools, covering 100 detailed case
studies, found that costs of biodiversity compensation were consistently under £2,000 and in many
cases under £500, with 41.6% of applications completed in under 24 hours and 98.2% reporting no
issues.*® These figures are not consistent with a characterisation of BNG as a excessive barrier to
viability on sites of this scale. Where friction has arisen, the evidence points consistently to
implementation issues rather than the underlying requirement. These include local planning

38 https://www.wildlifetrusts.org/sites/default/files/2026-05/BNG Myth Busters Briefing.pdf

39 https://assets.publishing.service.gov.uk/media/69c3f68193cc6e8b87a6f688/Biodiversity net gain area-
based exemption evidence annex.pdf

40 https://www.joesblooms.com/guide/joes-blooms-biodiversity-net-gain-report-2025
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authorities capacity constraints, inconsistent validation practice, and mass misuse of the exemptions.
The appropriate policy response is improved guidance, enforcement and function, not a further
extension of the exemption regime.

The consultation should not proceed on the assumption that brownfield sites below 2.5 hectares are,
totally as a class, ecologically negligible. Formally recognised high-value brownfield sites at this scale
include Beetle Bump at the UEL Docklands Campus (0.1 ha; habitat for the Streaked bombardier
beetle), the Creekside Discovery Centre in Lewisham (0.26 ha; Habitat of Principal Importance and
Borough SINC), and Wrabness Siding in Essex (0.2 ha; Local Wildlife Site). Ecologically significant sub-
patches within larger brownfield sites have been recorded at as small as 0.035 hectares, as
documented in Hyndburn Borough Council's Habitats Survey 2019 of the Former Chemical Works in
Oswaldtwistle.** Formal designations across these examples span Habitat of Principal Importance,
SINC, Local Nature Reserve, and Local Wildlife Site. The Government guidance itself recognises that
high-value brownfield land is not always formally designated. The fact that BNG assessment has
identified ecological value on sites of this type demonstrates that the regime is working as intended.
Minor, increased cost to an individual applicant in such circumstances is not evidence of
disproportionality, it is evidence of improved information and nature enhancement potential, which
is precisely what BNG was designed to produce.

Initial findings from the University of Sheffield's Planning for Nature Project, which analysed 235 major
housing developments across 25 local planning authorities, found no statistically significant difference
in the BNG metrics or habitat outcomes between approved and rejected applications.*? This strongly
indicates that applications are not being systematically refused for reasons connected to biodiversity,
and that developers are able to submit adequate metrics. The Government's own impact assessment
of the Planning and Infrastructure Bill acknowledged that there is very little evidence that nature is
blocking development. The researchers also noted, from interviews with housebuilders, that BNG is
encouraging developers to favour less ecologically damaging site choices. That outcome is a key
feature of the regime, not a defect.

Analysis of the Government's stated justifications for retaining and expanding de minimis exemptions
found that the examples offered describes a category of development that would not require BNG
delivery in practice, because the mechanics of the metric already assign a zero score to sealed surfaces
and structures with no habitat footprint.** The combination of the 0.2 hectare area-based exemption
and the mechanics of the system itself already handle genuinely low-impact cases adequately. A
further exemption is not needed and would unnecessarily exclude from scope sites that, as the
evidence demonstrates, can and do hold meaningful biodiversity value.

The balance of risk in the proposals risks being asymmetric and contra to achieving the UK’s legally
binding nature recovery targets. Where BNG costs occur, they represent a modest and recoverable
social / environmental obligation on an applicant. An incorrectly granted exemption produces

41 https://www.hyndburnbc.gov.uk/wp-content/uploads/2025/03/HBC6.001e HBC-Habitats-Survey-2019-Appendix-2-Potential-DWS.pdf
42 https://wcl.org.uk/research-shows-that-bng-is-not-a-block-to-planning-applications-being-approved.asp
43 https://www.wildlifetrusts.org/sites/default/files/2026-05/BNG Myth Busters Briefing.pdf
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irreversible habitat loss on a site the regime was specifically designed to protect. The consultation has
not yet demonstrated that disapplying BNG from this cohort would produce significant or measurable
housing gains, while the Government's own evidence annex has quantified the biodiversity and
market losses that exemption at this scale would generate. Moreover, the consultation appears to
significantly understate the true environmental cost of exemption by relying on household
“willingness to pay” metrics as a proxy for the value of biodiversity loss, rather than assessing the
actual avoided costs of habitat creation and restoration that would otherwise be required outside the
BNG regime. The consultation itself acknowledges limitations in this methodology, suggesting that
even these estimates may undervalue the real scale of ecological harm arising from exemption, which
is a deeply concerning omission and evidential basis on which to proceed.

We urge the Government to weight the asymmetric and legal consequences accordingly, and to
address the implementation challenges, rather than a fundamental, structural retreat in the scope of
the policy.

11.Do you support a targeted area-based exemption for residential brownfield development?

We are also consulting on a proposed definition of “brownfield development”, including the
threshold for the proportion of previously developed land (%PDL). For this question, please
answer on the basis that the proposed definition will be taken forward.

Options: Yes / No / | don’t know / I’'m not sure
Free text: Please explain your reason.

We do not support the introduction of a targeted area-based exemption from BNG for residential
brownfield development, whether defined at 0.5 hectares or at any threshold up to 2.5 hectares.

Brownfield sites are not homogenous, and the characterisation of residential brownfield land as
inherently low-value is both inaccurate and concerning. As the consultation document itself
acknowledges, the statutory metric assessments underpinning its own analysis indicate that the
biodiversity value of some brownfield sites can be comparable to that of equivalent greenfield sites.
A proxy-based exemption triggered by land status and site area alone cannot distinguish between sites
of negligible ecological value and those of genuine conservation importance.

The social consequences of such an exemption would also be significant and disproportionately impact
the most deprived communities. Analysis has shown that brownfield housing development is
concentrated in areas of higher deprivation, with the most deprived fifth of neighbourhoods
containing over 30% of England's entire brownfield housing capacity, compared with just 8% in the
least deprived fifth.** Research by the University of Sheffield similarly found that brownfield

44 Could the brownfield exemption to BNG have social justice implications? Kiera Chapman
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developments are significantly more likely to be located in deprived communities than comparable
non-brownfield schemes, warning an exemption could have significant social justice implications.*

These concerns are amplified when considered alongside the potentially wider exemption framework.
The proposed 0.2ha exemption would remove BNG obligations from approximately 82% of planning
applications in the most deprived local authorities, with deprived areas more likely to have higher de
minimis exemption claims than less deprived areas.*® Taken together, these exemptions risk
systematically withdrawing biodiversity enhancement and green infrastructure investment from the
very communities where access to nature is already poorest. The cumulative effect of exemption
stacking risks embedding environmental inequality within the planning system and denying deprived
urban communities many of the health, wellbeing and nature recovery benefits that BNG was
intended to deliver.

The least ecologically significant sites already incur no meaningful BNG obligation through the ordinary
operation of the metric, for example, sealed hardstanding and buildings score zero, meaning sites
composed predominantly of impermeable surface generate no biodiversity units at baseline and
require no compensatory gain. Those sites are, in effect, already exempt through the mechanics of
the policy itself. A further exemption therefore primarily operates to remove obligations from sites
that do carry ecological value, precisely the sites from which BNG should be securing for a contribution
to nature recovery.

The cumulative impact of all the potential exemptions is especially concerning. Analysis by eftec found
that 86% of planning applications in BNG’s first year claimed an exemption, with 56% using the de
minimis route, including around 35% of sites over 0.5 hectares.*”’” Government modelling suggests a
brownfield residential exemption could raise the share of exempt applications to approximately 64%
while removing nearly half of off-site market transaction activity. These estimates are conservative,
excluding the scale of the ongoing false claims of de minimis and additional exemptions such as
temporary permissions. Such a reduction in smaller transactions risks undermining market liquidity,
damaging smaller habitat providers and rural landowners, and ultimately compromising the long-term
viability of the BNG system and its ability to deliver nature recovery at the intended scale. By contrast,
the claimed benefits, increased housing delivery and associated economic gains, remain unquantified
due to stated evidential limitations. Proceeding on this basis would impose substantial, measurable
harm to biodiversity and the BNG market in exchange for benefits that remain unproven.

Earlier formal Government consultation responses reflect the legitimate concern regarding the impact
of broad exemptions. In its Consultation on Biodiversity Net Gain Regulations and Implementation,
and in the formal Government response to the 2019 net gain consultation, the Government explicitly
committed that it would not introduce broad-based exemptions because to do so would risk

45 https://www.wcl.org.uk/docs/green gap report.pdf
46 https://www.wcl.org.uk/docs/green gap report.pdf
47 https://private-url--lifescape.netlify.app/uploads/BNG%20Market%20Report, %20eftec,%$20260625.pdf
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undermining the core function and purpose of the policy.* It was on the basis of that commitment,
and the repeated ministerial assurances that BNG would apply to “most development”*, that a
market and regulatory framework were established. The exemptions proposed, exempting > 60% of
eligible development, constitutes precisely the kind of broad exemption that government said it would
not, and should not, introduce. The Government should not breach prior stated commitments to the
integrity of BNG without far stronger evidence than has been presented.

A more appropriate response to the challenges that some brownfield and SME developers face would
be targeted support to access the BNG system, not removal from it. This should include use of digital
tools and simplified metric pathways already available, streamlined off-site unit access through local
habitat banking, LPA ecological capacity funding to reduce pre-application friction, and clear guidance
for applicants. Where a developer can demonstrate, using the statutory biodiversity metric or the
Small Sites Metric where applicable, that a site is genuinely of low biodiversity value, and can submit
a habitat plan confirming that no priority habitats are affected, that constitutes a defensible and
ecologically credible basis for a proportionate approach.

We call on the Government not to take this exemption forward and instead to redirect policy resource
towards strengthening compliance, closing the de minimis loophole, and ensuring BNG delivers on its
original purpose as a policy that applies to “most development” and generates measurable gain for
nature, in line with achieving our Environment Act targets.

12.If you support a targeted area-based exemption for residential brownfield development, which
exemption threshold for a residential brownfield development do you support?

Options: 0.5 hectare / 1 hectare / 1.5 hectare / 2 hectare / 2.5 hectare / No preference / Other
(please specify) / Do not support / | don’t know / I’m not sure

We do not support any standalone area threshold as a basis for exemption from BNG for residential
brownfield development. As set out in our response to Question 11, we do not consider such an
exemption to be justified on the evidence presented, and that it would be actively harmful for
achieving the policy’s fundamental and legal objectives.

8 https://assets.publishing.service.gov.uk/media/5da5d695ed915d17b4f13f63/net-gain-ia.pdf p.6, 25, 64 ;
https://assets.publishing.service.gov.uk/media/5d36cf4340f0b604db9e7cc0/net-gain-consult-sum-resp.pdf p.4
https://consult.defra.gov.uk/defra-net-gain-consultation-team/consultation-on-biodiversity-net-gain-

regulations/supporting documents/Consultation%200n%20Biodiversity%20Net%20Gain%20Regulations%20and%20Implementation Janu
ary2022.pdf p. 19

49 30-Sep-24 Mary Creagh (answering for DEFRA) Commons — Written Answer (UIN 2864) “Biodiversity net gain requires most planning
applications to deliver a 10% increase in biodiversity...” https://questions-statements.parliament.uk/written-questions/detail/2024-08
30/2864/ 14-Oct-24 Mary Creagh (answering for DEFRA) Commons — Written Answer (UIN 5924) “Additionally, biodiversity net gain, which
requires most planning applications to deliver a 10% increase...” https://questions-statements.parliament.uk/written-
questions/detail/2024-10 04/5924 ; 06-Nov-24 Baroness Hayman of Ullock (DEFRA minister) Lords — Oral Answer “It is almost nine
months since biodiversity net gain became mandatory for most developments.” https://hansard.parliament.uk/lords/2024-11-
06/debates/1CE65E65-1AF0-4151-B503 8D7FA28852A9/BiodiversityNetGain ; 14-Jul-25 Matthew Pennycook (answering for
MHCLG/DLUHC) Commons — Written Answer (UIN 65507) “Under the new statutory framework... every grant of planning permission
(subject to some exemptions) ... must deliver at least a 10% increase...” https://questions statements.parliament.uk/written-
questions/detail/2025-07-07/65507/
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A 0.5-hectare brownfield site may support Open Mosaic Habitat, mature urban trees, or a priority
watercourse of significant conservation importance, while a 2.5-hectare site composed predominantly
of sealed hardstanding may carry a negligible biodiversity baseline and generate no meaningful BNG
obligation in any case. The consultation's own evidence base confirms this, and the statutory metric
assessments reviewed by Defra indicate that the biodiversity value of some brownfield sites is
comparable to that of equivalent greenfield development. Such an exemption risks removing BNG
obligations from sites that genuinely warrant them.

None of the five thresholds under consideration is acceptable as a self-contained trigger for
exemption. The risk of ecological net loss is present for all of them, and the Government's own
modelling makes clear that the cumulative harm accelerates markedly above 0.5 hectares, moving
from the lowest to the highest threshold more than doubles the proportion of dwellings exempt (from
BNG 13-28%), with the estimated annual cost to nature rising from approximately £58 million to
approximately £91 million and the proportion of biodiversity units foregone reaching around 22% of
all units currently delivered. Moreover, the consultation appears to significantly understate the true
environmental cost of exemption by relying on household “willingness to pay” metrics as a proxy for
the value of biodiversity loss, rather than assessing the actual avoided costs of habitat creation and
restoration that would otherwise be required outside the BNG regime.® The consultation itself
acknowledges limitations in this methodology, suggesting that even these estimates may undervalue
the real scale of ecological harm arising from exemption, which is a deeply concerning omission and
evidential basis on which to proceed.

When taken alongside the confirmed 0.2-hectare exemption, the retained de minimis exemption and
the further exemptions for temporary consents, the combined effect at any threshold risks removing
most residential planning activity from any BNG obligation whatsoever. That is incompatible with the
ministerial assurances repeated across the 2019 and 2022 formal consultations, that BNG would apply
to “most development” and that broad-based exemptions would not be introduced as this risked
fundamentally undermining the purpose of the policy.>!

The social consequences of introducing any of these thresholds are equally concerning. Evidence
indicates that the impacts of a brownfield exemption would fall disproportionately on deprived urban

50 https://consult.defra.gov.uk/defra-biodiversity-net-gain/biodiversity-net-gain-considering-a-targeted-

exemp/supporting _documents/biodiversity-net-gain-considering-a-targeted-exemption-for-residential-brownfield-developmentpdf-1 p21
51 https://assets.publishing.service.gov.uk/media/5da5d695ed915d17b4f13f63/net-gain-ia.pdf p.6, 25, 64 ;
https://assets.publishing.service.gov.uk/media/5d36cf4340f0b604db9e7ccO/net-gain-consult-sum-resp.pdf p.4
https://consult.defra.gov.uk/defra-net-gain-consultation-team/consultation-on-biodiversity-net-gain-

regulations/supporting documents/Consultation%200n%20Biodiversity%20Net%20Gain%20Regulations%20and%20Implementation Janu
ary2022.pdf p. 19

30-Sep-24 Mary Creagh (answering for DEFRA) Commons — Written Answer (UIN 2864) “Biodiversity net gain requires most planning
applications to deliver a 10% increase in biodiversity...” https://questions-statements.parliament.uk/written-questions/detail/2024-08
30/2864/ 14-Oct-24 Mary Creagh (answering for DEFRA) Commons — Written Answer (UIN 5924) “Additionally, biodiversity net gain, which
requires most planning applications to deliver a 10% increase...” https://questions-statements.parliament.uk/written-
questions/detail/2024-10 04/5924 ; 06-Nov-24 Baroness Hayman of Ullock (DEFRA minister) Lords — Oral Answer “It is almost nine
months since biodiversity net gain became mandatory for most developments.” https://hansard.parliament.uk/lords/2024-11-
06/debates/1CE65E65-1AF0-4151-B503 8D7FA28852A9/BiodiversityNetGain ; 14-Jul-25 Matthew Pennycook (answering for
MHCLG/DLUHC) Commons — Written Answer (UIN 65507) “Under the new statutory framework... every grant of planning permission
(subject to some exemptions) ... must deliver at least a 10% increase...” https://questions statements.parliament.uk/written-
questions/detail/2025-07-07/65507/
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communities, with the most deprived fifth of neighbourhoods containing over 30% of England's
brownfield housing capacity, compared with just 8% in the least deprived fifth, and more than half of
land in the most deprived decile of neighbourhoods lies within 300 metres of a registered brownfield
site.52 Research by the University of Sheffield similarly found that brownfield residential developments
are significantly more likely to be located in deprived communities than comparable non-brownfield
developments and warned that exempting such developments from BNG could have significant social
justice implications. The study also found substantially poorer access to greenspace around brownfield
developments, with only 38% of households living within a 15-minute walk of greenspace compared
with 47% around equivalent non-brownfield developments.>

These concerns are amplified when a possible brownfield exemption is considered alongside the
proposed 0.2-hectare exemption and the continued misuse of the de minimis exemption. Analysis has
shown that the 0.2-hectare exemption would remove BNG obligations from approximately 82% of
planning applications in the most deprived local authorities, while deprived areas are already 17%
more likely to have high de minimis exemption use than less deprived areas.> The cumulative effect
of exemption stacking therefore risks systematically removing biodiversity enhancement, green
infrastructure investment and nature recovery opportunities from the very communities that
currently experience the lowest levels of access to nature, undermining the government’s social,
health and environmental objectives.

We would not support a brownfield exemption at any threshold. If, contrary to our preferred position,
Government determines that a threshold must be used as part of any exemption framework, it should
function only as a supporting criterion and not as the exemption test itself. Sites should instead be
required to demonstrate, through submission of a completed statutory metric or Small Sites Metric,
that the site is genuinely of low biodiversity value. A habitat plan confirming the absence of priority
habitats should be required at application stage. Only where that evidence-based demonstration is
satisfied should any lighter-touch approach apply. That structure would confine the practical effect of
any threshold to sites where ecological value is genuinely negligible, would protect the market from
the loss of transactions on ecologically significant sites. Compliance with BNG must be easier than
avoidance of it, and every exemption claim must be substantiated by verifiable evidence rather than
by self-declaration against a proxy measure alone.

13.Do you think there is a case for an area-based exemption for residential brownfield
development that is greater than 2.5 hectares?

Options: Yes / No / I don’t know / I’'m not sure

52 https://www.wcl.org.uk/docs/green gap report.pdf
53 Could the brownfield exemption to BNG have social justice implications? Kiera Chapman
54 https://www.wcl.org.uk/docs/green gap report.pdf
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Free text (optional): Please explain why or why not.
No.

We do not consider there to be a legitimate case for an exemption for residential brownfield
development above 2.5 hectares. The arguments against a brownfield residential exemption are even
greater for such a higher threshold.

Formally recognised high biodiversity value brownfield sites of 0.1 to 0.26 hectares are documented
across England, including sites supporting rare invertebrates, Habitats of Principal Importance, and
locally designated wildlife sites. Sites above 2.5 hectares are more likely to contain a mosaic of habitat
types, including ecologically significant patches that are themselves small but collectively material to
local nature recovery, particularly in urban areas. Ecologically significant patches within larger post-
industrial sites can be as small as 0.035 hectares. A site of 2.5 hectares or more containing, for
example, a 0.4 hectare Open Mosaic Habitat patch is precisely the kind of site that an area-based
exemption would wrongly remove from BNG obligations. The larger the exempted site size, the larger
the biodiversity value at risk from a single erroneous exemption claims. An area-based exemption
above 2.5 hectares therefore compounds, rather than mitigates, the risks of mass non-compliance and
policy failure. Parliament has defined biodiversity value, in primary legislation, by reference to the
metric.>® It would be incoherent to seek to establish a route to avoid the BNG obligation, suggesting
potentially minimal biodiversity impacts, without requiring their quantification using this method.

The principal argument offered in support of exemption is proportionality, i.e. that the evidential cost
of completing a metric assessment is disproportionate to the scale of the site's development. That
argument is not supported for sites above 2.5 hectares. The Small Sites Metric is already operational
for sites up to one hectare, and above one hectare the full statutory metric applies and is already
routinely used on brownfield residential schemes of this size and larger. Furthermore, the professional
cost of a biodiversity assessment on a site of 2.5 hectares or more is a small proportion of the scheme's
overall pre-application cost base. Research shows that the cost of producing a biodiversity metric is
commonly under £500 and consistently below £2,000, well within reach for any development at this
scale, which routinely commissions ecological surveys, transport assessments, drainage strategies and
viability appraisals as a matter of course.”® Adding a metric calculation is not a disproportionate
requirement. A metric on a large site costs a fraction of the scheme's budget, while an erroneous
exemption on a site of this scale can produce the permanent loss of multi-hectare habitat mosaics
including Habitats of principal importance. A proportionality analysis that accepts the second cost to
avoid the first is not proportionate, it is permissive of irreversible harm to the public interest in nature
recovery.

These objections are further compounded by the cumulative potential for multiple exemptions
operating simultaneously across the BNG system. Research commissioned by WCL and Lifescape,

55 https://www.legislation.gov.uk/ukpga/1990/8/schedule/7A
56 https://cdn.prod.website-
files.com/63d91b7fefc737ad999e54cc/67d3d925c50eea553c10421a Small%20Site%20Analysis%20for%20HM%20Government.pdf
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conducted by eftec, has demonstrated that over 86% of developments claimed exemptions from BNG
in its first year of operation, with de minimis alone accounting for more than half of all applications.
This included, implausibly, 35% of sites over 0.5 hectares and 231 sites of 10 hectares or larger claiming
no-to-low impact.’” As such the BNG market is already operating at significantly below its intended
potential, generating approximately 6,700 biodiversity units per year, against an estimated 12,700
were the de minimis loophole closed. Introducing any further exemption above 2.5 hectares would
remove some of the largest and potentially most ecologically material sites from BNG obligations
entirely, at precisely the scale where the absolute harm of an erroneous exemption could be the
greatest. Combined with the confirmed 0.2-hectare exemption, a potentially retained de minimis
exemption, and the additional exemptions for temporary consents, the cumulative effect would be to
strip BNG of any realistic claim to apply to most development, the very bar against which the policy
has been consistently defined and defended by Ministers of successive Governments.

This commitment on the scope of BNG is something multiple governments have made repeatedly and
formally. The original BNG impact assessment was explicit that the mandatory requirement would
apply to buildings and structures for any use where planning permission is required. The Government's
responses to its 2022 and 2019 consultations on BNG likewise stated that the Government would not
introduce broad exemptions from delivering biodiversity net gain, noting that the majority of
respondents, including several development industry respondents, considered such exemptions
unnecessary.”® Those commitments were subsequently reaffirmed by Ministers of successive
governments, including written answers from Minister Mary Creagh MP on two occasions confirming
that BNG requires most planning applications to deliver a 10% increase in biodiversity, and by
Baroness Hayman and Minister Matthew Pennycook MP.>® An exemption extending above 2.5
hectares, the largest category of residential brownfield development, would directly contradict these
assurances. It would reward those who have avoided compliance while disadvantaging responsible
developers who have invested in the policy in good faith, and it would entrench a culture of
exemption-seeking at precisely the moment when government should be moving in the opposite
direction, closing loopholes, requiring robust evidence for all exemption claims, and restoring BNG to

57 https://private-url--lifescape.netlify.app/uploads/BNG%20Market%20Report, %20eftec,%20260625.pdf

%8 https://assets.publishing.service.gov.uk/media/5da5d695ed915d17b4f13f63/net-gain-ia.pdf p.6, 25, 64 ;
https://assets.publishing.service.gov.uk/media/5d36cf4340f0b604db9e7ccO/net-gain-consult-sum-resp.pdf p.4
https://consult.defra.gov.uk/defra-net-gain-consultation-team/consultation-on-biodiversity-net-gain-

regulations/supporting documents/Consultation%200n%20Biodiversity%20Net%20Gain%20Regulations%20and%20Implementation Janu
ary2022.pdf p. 19

59 30-Sep-24 Mary Creagh (answering for DEFRA) Commons — Written Answer (UIN 2864) “Biodiversity net gain requires most planning
applications to deliver a 10% increase in biodiversity...” https://questions-statements.parliament.uk/written-questions/detail/2024-08
30/2864/ 14-Oct-24 Mary Creagh (answering for DEFRA) Commons — Written Answer (UIN 5924) “Additionally, biodiversity net gain, which
requires most planning applications to deliver a 10% increase...” https://questions-statements.parliament.uk/written-
questions/detail/2024-10 04/5924 ; 06-Nov-24 Baroness Hayman of Ullock (DEFRA minister) Lords — Oral Answer “It is almost nine
months since biodiversity net gain became mandatory for most developments.” https://hansard.parliament.uk/lords/2024-11-
06/debates/1CE65E65-1AF0-4151-B503 8D7FA28852A9/BiodiversityNetGain ; 14-Jul-25 Matthew Pennycook (answering for
MHCLG/DLUHC) Commons — Written Answer (UIN 65507) “Under the new statutory framework... every grant of planning permission
(subject to some exemptions) ... must deliver at least a 10% increase...” https://questions statements.parliament.uk/written-
questions/detail/2025-07-07/65507/
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the broad application Parliament intended when it enacted Schedule 7A to the Town and Country
Planning Act 1990.%°

The possible social implications of such exemption at a larger scale are also deeply concerning.
Brownfield housing development is disproportionately concentrated in England's most deprived
communities, with the most deprived fifth of neighbourhoods containing over 30% of the country's
brownfield housing capacity compared with just 8% in the least deprived fifth. Research by the
University of Sheffield found that brownfield developments are significantly more likely to be in
deprived areas and exempting them from BNG could have significant social justice implications.®?
These risks become even greater when considered alongside the proposed 0.2-hectare exemption and
any continued operation of the widely misused de minimis exemption. Together, these measures
would disproportionately remove biodiversity enhancement, green infrastructure investment and
nature recovery opportunities from communities already experiencing lower levels of greenspace
access and environmental quality. At a time when 7.4 million people in England already live in
neighbourhoods with no immediate access to biodiversity, including 1.42 million children, further
concentrating biodiversity losses and foregone environmental improvements in deprived urban
communities would directly undermine the Government’s environmental, health, and social
objectives.®?

An area-based exemption above 2.5 hectares is unnecessary, incompatible with the statutory
framework, and disproportionate in the wrong direction, transferring a cost to the applicant, for which
tools and systems exist to ensure its manageable, to a wider societal cost though irreversible public
biodiversity loss. Where a site is genuinely of low biodiversity value, this should be demonstrated
through the metric, putting an exemption claim on the same evidential footing as the gain obligation
itself, so claiming an exemption is not simply an easier option with no robust evidence requirements.

14.Do you foresee any unintended consequences arising from a targeted exemption for
brownfield residential development?

Yes / No / I don’t know / I’'m not sure

Free text (optional): If yes, please outline the types of risks or unintended consequences you
consider most likely (for example ecological, administrative, market based or behavioural).

Yes.

We are very concerned that a new exemption for brownfield residential development risks a number
of serious unintended consequences, ecological, administrative, behavioural, market-based and

60 https://www.legislation.gov.uk/ukpga/1990/8/schedule/7A
61 Could the brownfield exemption to BNG have social justice implications? Kiera Chapman
62 https://www.wcl.org.uk/docs/green gap report.pdf
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social. We strongly oppose its introduction, unless at the very least eligibility is tied to a completed
statutory metric or Small Sites Metric and a supporting habitat plan submitted at application stage.

The principal ecological risk is that brownfield status, or a percentage land-use based proxy for it, will
be treated as equivalent to low biodiversity value when it demonstrably is not. Brownfield land can
support meaningful biodiversity even at very small scales, including early successional habitats,
invertebrate assemblages and other habitats of local or principal importance. For mobile species such
as bumblebees, ecological value depends on networks of foraging and nesting habitat rather than
individual sites in isolation. Small and fragmented brownfield sites can play an important role in
maintaining this connectivity, particularly in urban areas, and particularly for some of our rarest
conservation priority species. Such ecological network impacts will not be captured by an individual
site-level PDL threshold.

An exemption based on a land category, rather than measured biodiversity value, will inevitably risk
allowing ecologically valuable sites to bypass the BNG regime altogether, with no mechanism to
identify or record what is lost. The consultation's own evidence base confirms that the biodiversity
value of some brownfield sites is comparable to that of equivalent greenfield development. An
exemption that disregards this biodiversity potential value is not a targeted instrument, it is a broad,
blunt exemption of precisely the kind that previous BNG consultation responses warned of regarding
the systemic risk of introducing.

Although the stated intention of the proposal is to simplify administration, a likely effect will be to
displace, rather than to resolve, disputes. Disagreements may arise over whether land is truly
previously developed, what counts as a fixed structure or surface infrastructure, how historic evidence
sufficient to establish lawful development is assembled and assessed, how percentages are calculated,
and whether application boundaries have been drawn appropriately. These are not trivial or easily
resolved questions. They may prove at least as contentious as current BNG eligibility discussions while
being less directly related to the statutory purpose of the regime. The experience of the de minimis
exemption, which has generated dozens of Planning Inspectorate interventions precisely because self-
certification without evidence produces systematic disputes and inconsistencies, should caution
strongly against replicating that structure at a larger scale.

There is also a significant risk that the scale of the exemption risks fundamentally damaging the long-
term integrity of the regime. Paragraph 3 of Schedule 7A to the Town and Country Planning Act 1990
defines biodiversity value by reference to the biodiversity metric. A brownfield exemption based on
land category rather than measured value represents a mismatch between the statutory concept of
value and the mechanism used to determine whether the obligation to protect it applies.
Furthermore, the consultation itself relies on statutory metric calculations to model and quantify the
impact of the proposed exemption, while proposing that actual eligibility be determined by a land-
history proxy rather than by the metric that Parliament has made the legal measure of biodiversity
value. The metric is treated as authoritative when estimating macros-level loss, but is considered
dispensable when deciding whether loss should be permitted in reality. This inconsistency is a
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substantive risk for generating net-losses for nature, that will become harder to manage as more
exemption routes are available.

A residential brownfield exemption would also distort competition between development types and
developers. It may privilege residential schemes over other forms of development with materially
similar ecological impacts, and may create incentives to structure applications so as to fall within the
exempt category. More significantly, it disadvantages developers who have already invested in proper
habitat assessment and BNG compliance, including those with ambitious, flagship projects on
brownfield sites that highlight what it is possible to achieve, by allowing (and rewarding) laggard
competitors in the same market to avoid equivalent scrutiny. If exempt sites are not required to
submit a metric and habitat plan, local planning authorities will also lose data about the biodiversity
baseline of brownfield development sites at the point when such data would be most useful. This will
reduce transparency and makes it harder to monitor the actual cumulative impact of the exemption
over time. Individually, some exempt sites may appear modest. Collectively, however, repeated
exemptions across many brownfield residential schemes could lead to substantial unmeasured habitat
loss, especially in urban and peri-urban areas, where brownfield biodiversity is often fragmented but
significant. In urban areas in particular, brownfield land can provide some of the most suitable habitat
for pollinators, including flower-rich early successional vegetation. Removing BNG requirements from
these sites risks reducing opportunities to enhance pollinator habitat in locations where it is already
limited, and likewise risks severely inhibiting the ability of BNG to contribute to the goals of Local
Nature recovery Strategies in those areas.

The cumulative market consequences of this exemption, alongside those already in place or
forthcoming, are potentially the most serious unintended consequences. Research commissioned by
WCL and Lifescape, conducted by eftec, shows that the BNG market is already generating
approximately 6,700 biodiversity units per year, barely half its potential, as a direct consequence of
widespread misuse of the de minimis exemption, which has been claimed by over 56% of all
applications including, implausibly, a substantial proportion of sites well above 0.5 hectares.®* The 0.2-
hectare exemption, the brownfield residential exemption under consultation, a retained de minimis
exemption, and the further exemptions for temporary consents together risk pushing total exemption
rates above 90% of eligible development, removing over 40% of off-site market transactions and
forgoing an estimated >£100-150 million in annual value to nature.®* Markets require predictable,
sustained transaction volumes to function. Habitat banks, conservation covenants and land
management agreements have been entered into on the reasonable expectation, grounded in
repeated ministerial assurances, that BNG would apply to “most development”. Smaller habitat bank
businesses, farmers, and landowners who have considered investing in BNG, who would rely on
consistent demand, will now be discouraged, and their considerable investments put at risk. Reducing
demand to this degree does not merely affect market scale at the margin, it risks delegitimising
compliance altogether, by signalling to developers still in scope that the policy is subject to a rolling

63 https://private-url--lifescape.netlify.app/uploads/BNG%20Market%20Report, %20eftec,%$20260625.pdf
64 https://assets.publishing.service.gov.uk/media/69c3f68193cc6e8b87a6f688/Biodiversity net gain area-
based exemption evidence annex.pdf
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dilution and that exemption-seeking is an acceptable and government-facilitated strategy. That
cultural consequence, the normalisation of avoidance and the discrediting of responsible compliance,
may prove more durable and damaging than any single exemption considered in isolation. Crucially,
expanding exemptions does not resolve the underlying non-compliance that de minimis has
entrenched, it rewards those who have avoided the policy while penalising those who invested in it in
good faith, and it forecloses the market development and investment pipeline that nature recovery at
scale will require.

A further potential unintended consequence is the disproportionate social harm that the cumulative
exemption package risks inflicting on disadvantaged communities. The development types most likely
to qualify for the brownfield residential exemption, small and medium infill sites, urban regeneration
schemes, and higher-density residential development on previously developed land, are also the
development types most likely to occur in or adjacent to economically deprived, densely built urban
areas where access to green space is already severely limited.

Analysis commissioned by Wildlife and Countryside Link found that 7.4 million people in England,
including 1.42 million children under fifteen, live in neighbourhoods with no immediate access to
biodiversity. Likewise, nearly 44.3 million people in England (78% or 3 in 4) live with some form of
designated brownfield land in their immediate neighbourhood. In the most deprived 20% of
neighbourhoods, 31% of residents face highly restricted biodiversity access, nearly three times the
equivalent figure for the most affluent 20%. The proposed brownfield exemption will fall hardest on
precisely these communities. There is a clear, statistically robust positive correlation between
deprivation and brownfield, and the most deprived 20% of neighbourhoods contain 30.4% of
England's stated brownfield housing capacity, around four times the share held by the least deprived
fifth.®

The 0.2-hectare exemption risks compounding this further. In the most deprived local authorities,
roughly 82% of planning applications already fall below the threshold, against around 70% in the least
deprived. De minimis exemptions follow the same pattern, with the most deprived parts of England
17% more likely to have high claims, Of the 15 Local Authorities in England where de minimis use is
highest as a share of exemptions, 8 sit among the most deprived areas nationally. Twenty-two of
England’s most deprived authorities also rank among the places making the heaviest use of de minimis
exemptions. Together, they are home to around 6.5 million people, including 1.25 million children and
1.31 million older residents.®®

Taken together, these exemptions systematically remove the BNG obligation from precisely those
categories of development that, if subject to the policy, would be most likely to generate biodiversity
improvements and urban greening in nature-deprived communities. The people who live nearest to
brownfield residential development in deprived urban areas have the least access to private green
space and the greatest dependence on publicly accessible habitat near their homes. An exemption
framework that concentrates its effects on those areas is not neutral in its social distribution: it

65 https://www.wcl.org.uk/docs/green gap report.pdf
66 https://www.wcl.org.uk/docs/green gap report.pdf
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compounds existing inequality in access to nature, undermines the health and wellbeing rationale for
urban greening, and contradicts the Government's own stated commitments on environmental justice
and access to nature. Government should not proceed without explicitly assessing whether the
cumulative exemption package meets its public sector equality duty obligations, and should commit
to a statutory Equality Impact Assessment for all BNG frameworks as a minimum safeguard before any
further exemptions are introduced.

Overall, we are concerned that the collective risks of the unintended consequences from the
introduction of a new brownfield exemption are of greater concern and significance than any benefits,
and risk compromising the fundamental effectiveness of the policy, and therefore its contribution to
our legally binding nature recovery target.

We strongly oppose the introduction if any brownfield exemption and call for the widely misused de
minimis exemption to be removed. Any exemptions in operation should require relevant evidence,
and as such, be conditional on submission of a completed statutory metric or Small Sites Metric and a
supporting habitat plan at application stage.

15.How easy or difficult do you think it would be for applicants and LPAs to apply this exemption
in practice?

Options: Very easy / Easy / Neither / Difficult / Very Difficult / | don’t know / I’'m not sure o Free
text (optional): Please indicate any specific areas where clarity or further guidance would be
required.

Difficult

We are concerned that applying this exemption properly in practice would be difficult for both
applicants and local planning authorities. Any exemption that relies on a threshold requiring at least
75% of the application boundary to constitute Previously Developed Land will introduce practical
complexity at multiple stages of the application process, and risks shifting dispute rather than
removing it.

There will likely be uncertainty over what qualifies as a structure or fixed surface infrastructure for the
purposes of the proposed definition. Degraded hardstanding, informal tracks, partially vegetated
surfaces and historic foundations are common features of brownfield land, and the boundary between
developed and non-developed land on such sites is frequently not clear-cut. Applicants and local
planning authorities are likely to reach different conclusions about the same site, particularly where
conditions have changed materially over time and the original built form is no longer legible on the
ground.

The requirement to establish that a lawful permanent structure existed post-1948 introduces a new
evidential burden that will prove difficult to satisfy for many sites. Cleared and long-vacant brownfield
land will often lack straightforward documentary or spatial evidence. This creates significant scope for
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disagreement over how aerial imagery and historic mapping are interpreted, and what quality of
evidence is sufficient to discharge the obligation. The application of a fixed historic date does not
resolve this.

The methodology for calculating the proportion of Previously Developed Land within the red line
boundary will need to be tightly specified if it is to be applied consistently. Questions will arise over
whether measurement is plan-based or GIS-based, how mixed surfaces are classified, how small
features within a larger area are treated, and how margins of error affect eligibility. Without a
standardised approach, different practitioners applying the same test to the same site will produce
different results, placing LPAs in the position of arbitrating between competing calculations with no
clear technical basis for doing so.

As potential eligibility depends on the proportion of Previously Developed Land within the application
boundary, there is a clear and calculable incentive to define that boundary strategically in order to
qualify. This will require LPAs to closely scrutinise boundary choices more closely during validation.
The consultation document acknowledges that the NPPF's more flexible treatment of curtilage has
been deliberately set aside in favour of administrative clarity, but that choice creates its own potential
issues. Sites with a single structure set within a wider area of grassland, scrub or habitat mosaic, which
are common in practice, will not be resolved cleanly by a percentage test and are likely to generate
precisely the prolonged pre-application and validation discussions that the exemption is intended to
avoid.

Determining whether a scheme is predominantly residential, and how the Previously Developed Land
percentage applies across phased or mixed-use developments, will require further clarification before
the definition can be applied consistently. Without it, there is a real risk of material divergence
between local planning authorities in how the same type of scheme is treated, undermining the
administrative certainty that the exemption is designed to provide.

Fundamentally, the proposed approach requires applicants and LPAs to invest time in assessing and
make judgments based on, a land category and historic use, rather than biodiversity value using the
purpose-built tool that Parliament has designated as the measure of biodiversity value. The Small Sites
Metric is already operational for sites up to one hectare, is designed for rapid assessment, and directly
measures biodiversity value as defined in statute. Requiring submission of a completed SSM or full
statutory metric, alongside a supporting habitat plan, at application stage for any exemption would
provide a clearer, standardised and less disputable basis for validation than a percentage-based
Previously Developed Land test. It would also ensure that the exemption is applied only where the
ecological case for it exists, rather than using a land-history proxy. The experience of the de minimis
exemption, where self-certification without evidence has produced systematic inconsistency,
widespread misuse and dozens of Planning Inspectorate interventions, demonstrates that exemption
mechanisms not grounded in direct biodiversity evidence can create more administrative burdens and
delays, not less. The proposed brownfield definition risks repeating that pattern by a different route.
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16.Do you think any additional measures are needed to ensure that the exemption is
appropriately targeted in relation to potential ecological impacts?

Options: Yes / No / | don’t know / I’'m not sure
Free text (optional): If yes, please outline what additional measures you consider necessary
Yes.

We strongly oppose the introduction of any brownfield residential exemption. However, if such an
exemption is taken forward despite these concerns, additional measures will be essential.

The proposed exemption, as currently designed, is not targeted with reference to biodiversity value.
It is decided with reference to land category, site history and a percentage of Previously Developed
Land, none of which relates to what BNG is designed to protect. Paragraph 3 of Schedule 7A to the
Town and Country Planning Act 1990 defines biodiversity value by reference to the biodiversity metric.
An exemption based on a PDL proxy, rather than a metric assessment, is therefore not appropriate in
any ecologically meaningful sense. The single most important additional measure the government
could take is to restore the link between exemption eligibility and the biodiversity metric, by requiring
that any site above the 0.2-hectare threshold seeking to claim either a brownfield or de minimis
exemption must submit, at application stage, a completed statutory metric or Small Sites Metric and
a supporting habitat plan. That requirement should be written into the Town and Country Planning
(Development Management Procedure) (England) Order 2015, making it a formal, legal obligation
rather than a matter of guidance or encouragement. The experience of the de minimis exemption,
where the absence of mandatory evidential requirements has produced 56% of all applications
claiming exemption, including implausibly large sites, and dozens of Planning Inspectorate
interventions to correct false or flawed claims,®” demonstrates with clarity what happens when
exemption depends on self-certification without verification.

67 see example Planning inspector judgements: https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=61296042
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=61512303
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=62031883
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=62101644
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=62173856
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=62179567
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=62480256
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=62596931
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=62897721
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=62924781
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=62971532
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=63203166
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=63258175
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=63338463
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=63425492
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=64487487
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=63580372
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=63625881
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Eligibility must be evidenced at validation stage. If applicants are permitted to assert eligibility without
providing the supporting metric and habitat plan at the point of submission, local planning authorities
lose the ability to verify the claim before the application is processed. Deferred evidence creates
exactly the conditions that have allowed systematic de minimis misuse to embed itself in the planning
system. By the time a false claim is identified, substantial resources have been committed and appeal
risk has been created. Requiring front-loaded evidence at validation stage is the only way to ensure
consistency and prevent the exemption from becoming, in practice, another self-certification route.

Priority habitat screening should sit alongside the metric requirement. Many sites of significant
biodiversity value do not contain formally designated priority habitat, and the metric is designed to
capture that value regardless, which is why it must be the primary tool.

The Government should establish a standardised evidence checklist specifying the minimum
documents required to claim the exemption, including a completed metric or SSM, a habitat plan, a
site boundary plan, and any supporting justification for the PDL calculation. That would reduce
validation disputes, improve consistency between local planning authorities, and create a level playing
field between applicants. Without a standardised approach, the practical complexity risks
inconsistency of outcome across different authorities and different practitioners.

Ongoing monitoring and data collection are essential if the exemption is to be kept under review. The
Government should require that data on how often the exemption is claimed, on what site types, and
with what habitat baselines, is collected systematically and published regularly. Without that data, it
will be impossible to determine whether the exemption is operating as intended or generating the
cumulative ecological loss that analysis of the de minimis experience demonstrates is a real and
material risk. The original BNG impact assessment was explicit that broad exemptions would either
prevent net gain from being achieved across the system or require other development types to deliver
higher gains to compensate, and that the majority of stakeholders, including development industry
respondents, considered broad exemptions, such as for brownfield, to be unnecessary. These
concerns remain valid. The cumulative effect of the confirmed 0.2-hectare exemption, a retained de
minimis exemption, the proposed brownfield residential exemption and the further exemptions for
temporary consents risks removing the majority of eligible development from any BNG obligation,
fundamentally compromising the policy's ability to contribute to the statutory targets under the
Environment Act 2021 and contradicting the repeated ministerial assurances of successive
governments that BNG would apply to most development.

However, it is important to reiterate that, no matter how carefully designed, additional evidence
requirements cannot outweigh the impacts of a systemic, cumulative undermining of BNG policy and
associated market. They can only reduce, not eliminate, the harm caused by unnecessary and

https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=63632592
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=63745383
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=63806808
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=63889028
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=64049366
https://acp.planninginspectorate.gov.uk/ViewDocument.aspx?fileid=64076483
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unjustified exemptions. We strongly oppose any new exemptions and first and foremost call for
existing exemptions that are being widely misused (de minimis) to be closed.

17.1f you have any further evidence about the administrative, viability, biodiversity or nature
market impacts for this exemption that you have not provided in previous responses, please provide
it in the box below. Any evidence submitted will be reviewed by the department but will not be
analysed, summarised, or included in the published government response. o Free text (optional):
Please summarise further evidence.

We wish to draw the Government's attention to significant new evidence on the social equity, public
confidence, and cumulative ecological consequences of the proposed brownfield residential
exemption, published in the Green Gap report (June 2026), a study commissioned by WCL and
conducted by Stack Data Strategy, funded by Woodland Trust, RSPB, CIEEM, the Landscape Institute,
and Green Earth Developments.®®

The report's findings robustly highlight that the proposed exemption will disproportionately remove
biodiversity obligations from the most deprived communities, communities that are already most
severely nature deprived.

The most deprived 20% of neighbourhoods contain 23.5% of all registered brownfield hectares and,
critically, 30.4% of England's stated brownfield housing capacity, approximately 430,000 of the 1.41
million potential dwellings on the Brownfield Land Register. The least deprived fifth, by contrast,
contains just 8% of that capacity. There are therefore around four times as many potential brownfield
homes in the most deprived communities than in the most affluent. More than half of land in the most
deprived 10% of neighbourhoods sits within 300 metres of a registered brownfield site, compared
with under a fifth in the least deprived 10%.

A blanket exemption from BNG for residential brownfield sites up to 2.5 hectares would
disproportionately remove biodiversity enhancement obligations in precisely the communities where
access to nature is already weakest and need is greatest. This risks creating widespread ecological
deserts that would lock in poor access to nature both for existing residents and for future populations
moving into the affected developments.

Birmingham provides a key example, as the city alone accounts for close to 9% of England's stated
maximum brownfield housing capacity. Approximately 43% of Birmingham's population lives in areas
ranked in the 10% most deprived nationally. A blanket brownfield exemption would mean that none

68 https://www.wcl.org.uk/docs/green gap report.pdf
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of this housing capacity would be required to deliver biodiversity gain on-site, in a city where almost
half the population already lacks easy access to green space.

Likewise the problem is compounded by the potential cumulative impacts of all the exemptions
operating together. The report analyses the three principal exemption mechanisms, the 0.2 hectare
small sites exemption, the de minimis exemption, and the proposed 2.5 hectare brownfield
exemption, and highlights that each has more significant impacts on the most deprived communities.
The 0.2 ha exemption will remove biodiversity obligations from more than 80% of development
applications in the most deprived local authorities. Of the fifteen local authorities with the highest
share of sub-0.2-hectare applications, twelve sit within the 40% most deprived nationally. Across all
qualifying applications in a single year, this exemption equates to an ecological loss equivalent to
approximately 11,000 mature trees or 400 football pitches of wildflower meadow.

A retained de minimis exemption risks adding to this. De minimis accounted for 62% of all BNG
exemptions and 57% of all planning applications in England between March 2024 and February 2025.
Its use rose nationally by 178% in the first year of BNG implementation. The most deprived parts of
England are 17% more likely have high de minimis exemption claims than less deprived areas. Of the
fifteen local authorities leaning most heavily on de minimis as a proportion of their exemptions, eight
rank among the most deprived nationally. Twenty-two of England's most deprived local authorities
also rank among those making the heaviest proportional use of de minimis, together, they are home
to around 6.5 million people, including 1.25 million children.

In summary, the proposed brownfield exemption would be stacked on top of an already substantial
pattern of exemptions concentration in deprived areas, with a clear risk that the aggregate effect is a
near-comprehensive disapplication of BNG from the deprived communities where it would deliver the
greatest benefit and where its absence causes the greatest harm.

The equity dimension of these exemptions represents a significant reputational and political risk for
the development industry and the Government. Where exemptions are seen to be concentrated
systematically in communities with the least political and economic power, they risk exposing
developers and the sector as a whole to legitimate public criticism that the housebuilding programme
is being delivered at the expense of those least able to resist, and has been permitted to deprive them
of any associated benefits. This risk is particularly acute where brownfield regeneration is presented
publicly as a form of place-based investment and renewal. If residents of deprived urban communities
are able to identify that development in their neighbourhoods has been systematically relieved of
biodiversity obligations that apply elsewhere, public trust in, support for, and the social mandate of
that development will be undermined.

We urge the Government to recognise that the evidence of a systematic and measurable risk of social

injustice in the current trajectory of BNG exemption policy. The proposed brownfield exemption
should be withdrawn. The de minimis threshold should be tightened. And a minimum five-year policy
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lock-in should be enacted to protect BNG from further erosion. Without these steps, the
Government's planning reforms risk permanently excluding England's most deprived communities
from the nature access they urgently need.

Wildlife and Countryside Link (Link) is the largest nature coalition in England, bringing
together 90 organisations to use their joint voice for the protection of the natural world and
animals.

For questions or further information please contact:

Philip Box, Senior Policy Officer, Wildlife and Countryside Link E: philip@wcl.org.uk
Wildlife & Countryside Link, Vox Studios, 1 — 45 Durham Street, Vauxhall, London, SE11 5JH
www.wcl.org.uk

The Mammal Society

RSPB

Bumblebee Conservation Trust
Chartered Institute of Ecology and Environmental Management (CIEEM)
Woodland Trust

Open Spaces Society

Froglife

The Wildlife Trusts

Ancient Tree Forum (AFT)
Plantlife

Bat Conservation Trust
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