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The Rt Hon Lord Hermer KC, Attorney General,
Government Legal Department

102 Petty France

Westminster

London

SW1H 9GL

United Kingdom

12/12/ 2025

Dear The Rt Hon Lord Hermer KC, Attorney General,
CC. Secretaries of State — Rt Hon Steve Reed MP; Rt Hon Emma Reynolds MP
Re: Biodiversity Net Gain and the UK's Environmental Obligations

We write to highlight the critical importance of Biodiversity Net Gain (BNG) in enabling the UK to
deliver on its Environment Act 2021 requirements and deliver its international environmental
obligations. We, the undersigned, have deep concern about the Government’s proposals to remove
sites under 1 hectare from BNG requirements. We believe this would not only undermine the aims and
objectives of BNG (and the Environment Act 2021 requirements for it) but would be a backwards step
in meeting England’s environmental commitments.

The Environment Act 2021 included many requirements specifically designed to protect and restore
the environment. Shortly afterwards, in 2022, the COP15 summit agreed to the Kunming-Montreal
Global Biodiversity Framework (GBF), which includes four goals and 23 targets for achievement by
2030.

In England, biodiversity net gain has a key role to play in assisting with the delivery of the Environment
Act 2021 requirements including legally-binding targets for nature. The proposed exemption of
development sites under a hectare from BNG requirements would fundamentally undermine this key
role.

The Government’s Regulatory Impact Assessment for BNG identified that the use of ‘broad
exemptions... would undermine the effectiveness of the policy in achieving biodiversity outcomes’
(BNG Impact Assessment, October 2019). Recent studies have corroborated this, by concluding that
such an exemption would remove up to 97% of developments from the scope of BNG requirements.
This is not a minor policy adjustment—these proposals would effectively dismantle BNG as a
meaningful tool for nature recovery.

The importance of ensuring delivery not only respects the boundaries of enabling legislation but also
fulfils the government’s own objectives for that legislation cannot be overstated. Ministerial
discretionary powers must be exercised to promote, rather than frustrate, the policy and objectives of
enabling legislation.

The Office for Environmental Protection stated in its consultation response that the option to exempt
small sites proceeded in 'the absence of sufficient evidence’ and without any assessment of the
anticipated impact of any of the proposed reforms the changes risked negative consequences.
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The Government’s proposals within the consultation were “to address apparent challenges in [BNG’s]
implementation”. However, the consultation did not set out 'the nature and extent of challenges that
the proposals are intended to address...' such that 'the basis [for the proposals] is not clear from the
consultation.' The principles of lawful consultation, confirmed by the Supreme Court in R(Moseley) v
Haringey London Borough Council [2014] UKSC 56, require a public opportunity to express an informed
and intelligent opinion on relevant proposals. In omitting any analysis of the environmental harms and
economic benefits of a small sites exemption, the Government has denied consultees the ability to
provide an informed response.

As a result of the above points, we believe exempting 97% of developments from BNG would
fundamentally depart from the purpose of the Environment Act 2021 and undermine the delivery of
statutory targets. The combined and cumulative impacts of developments—each removing habitat
incrementally— and the lack of sustained and effective conservation and restoration measures is a
major contributor to the catastrophic biodiversity decline we now face.

We urge the Government to reconsider this proposal and instead uphold both the spirit and letter of
the UK's environmental obligations, while ensuring exemption regulations do not undermine the
general purpose of the Environment Act. We would welcome the opportunity to discuss this matter
further.

Yours sincerely,

Alexa Culver, General Counsel, RSK Wilding
Nina Pindham, Cornerstone Barristers
Estelle Dehon KC, Cornerstone Barristers
Ketan Jha, Lawyers for Nature

Rosie Sutherland, Head of Environmental Law, The RSPB
Ruth Chambers, Senior Fellow, Green Alliance

Richard Benwell, CEO, WC Link
River Action

George Pawleym, General Counsel — Oxygen Conservation

Kate Allberry, Scientific and Policy manager, RSPCA
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